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STATEMENT OF THE CASE

In March of 1948 the debtor corporations involved

herein filed with the United States District Court for

the District of Arizona, petitions under the provisions

of Chapter XI of the Bankruptcy Laws of the United

States (Tr. 4). Thereafter, W. E. Springer was ap-

pointed as receiver of debtor corporations and authoriz-

ed to conduct their business (Tr. 21).



There is nothing in the record before this Court to

show that any arrangement proposed by debtors was
approved by the creditors or any of them. As a matter

of fact, the proposed arrangement was never approved.

When the Court entered its order dismissing the debtor

proceedings on August 9, 1950 (Tr. 41), it found that

"heretofore herein debtor corporations filed written

withdrawal of their proposed plan of arrangement."

(Tr. 37).

On June 23, 1950, the Court entered an order after

a hearing upon appellant's petition and reading in

part:

"The court finds that W. E. Springer, Receiver
of debtor corporations, made no promises to peti-

tioner, Eugene P. Evarts, to pay the said Eugene
F. Evarts any compensation or commission for any
services, and did not employ petitioner, Eugene P.

Evarts to perform any services for said receiver or

for said debtor corporations ; that no authorization

by this court was ever sought or obtained for the

employment of petitioner, Eugene P. Evarts, or

for the payment to him of any compensation or

commission for any services.
7

' (Tr. 54-55).

Appellant did not seek a review of this order. The

court, on its own motion, dismissed the appellant's peti-

tion as against the debtor corporations, Jack Pretzer

and J. C. Landers upon the ground that it had no juris-

diction of the controversy, if any, existing between

them and appellant (Tr. 20). Appellant argues that

this order was erroneous.

SUMMARY OF ARGUMENT
I

The Bankruptcy Court is confined, in the applica-

tion of the rules and principles of equity, to the juris-

diction conferred upon it by the Bankruptcy Act.



II

A referee has no authority, in a summary proceed-

ing, to hear and determine controversies between third

parties or between the debtors and third parties.

Ill

A bankruptcy court has no power to grant relief upon
principles of equity where it does not appear that the

party seeking such relief does not have an adequate

remedy at law.

ARGUMENT
I

EQUITY JURISDICTION

By his petition appellant sought to have the Bank-

ruptcy Court, in a summary proceeding:

(a) allow a claim against the debtor corporations

or against its stockholders or Jack Pretzer per-

sonally, for an obligation alleged to have been in-

curred by them after debtor proceedings were in-

stituted and while debtors' properties were being

administered by the court through its receiver;

(b) establish such claim against receiver and order

him to pay it

;

(c) establish the claim as an obligation of J. C.

Landers to be paid by him.

(Tr. 16-17).

Appellant proceeds upon the theory that a Bank-
ruptcy Court is a court of equity, that it exercises

equitable jurisdiction, and that, in exercising such

jurisdiction, a referee has the power summarily to re-

quire a stranger to the proceedings to be indemnified

out of property in the hands of the court, or to require

a third party to make such indemnity, on account of



transactions that such stranger may have had with the

debtor corporations, or others, outside of the bank-

ruptcy proceedings. In support of his position appel-

lant does not direct this court's attention to any perti-

nent provision of the Bankruptcy Act but submits as

authority Pepper v. Litton, 308 U.S. 295, 60 S.Ct. 238,

84 L. ed. 281 and other Supreme Court decisions cited

on page 17 of Appellant's brief. Counsel for Appellant

has misinterpreted these decisions. The Supreme Court

recognizes that a bankruptcy court does not have

plenary jurisdiction in equity. As stated in Pepper v.

Litton, supra :

"By virtue of Section 2 a bankruptcy court is a
court of equity, at least in the sense that in the exer-

cise of the jurisdiction conferred upon it by the

Act, it applies principles and rules of equity juris-

prudence." (308 U.S. 304)

In that case the Bankruptcy Court was held to have

the power to apply equitable principles in determining

whether a judgment obtained against the bankrupt in

favor of its controlling stockholder would be allowed.

There can be no doubt as to the authority of the court

to allow or disallow claims which accrued prior to ad-

judication. (11 U.S.C.A., Section 11).

In the case of American United Mutual Life Ins. Co.

v. City of Avon Park, 311 U.S. 138, 61 S. Ct, 157, 85 L.

ed. 91, the Supreme Court found that a fiscal agency

contract incident to a proposed composition under

Chapter IX was, in the light of equitable principles,

unreasonable. In determining whether or not the pro-

posed composition should be confirmed, the Court had

the express power to pass upon the reasonableness of

such contract under the provisions of 11 U.S.C.A.,

Section 403(b).



In the case of Young v. Higbee, 324 U.S. 204, 65

S. Ct. 594, 89 L. ed. 890, stockholders of a corporation

had appealed from an order confirming a reorganiza-

tion plan under Chapter X of the Bankruptcy Act. In
derogation of the interests of other stockholders they

sold their stock at a premium and dismissed their

appeal. Other stockholders petitioned the District

Court to have them account to the debtor for the dif-

ference beween what they received and the fair value

of their stock. The Supreme Court pointed out that 11

U.S.C.A., Section 622, gives the Judge power to alter

and modify a reorganization plan even after confirma-

tion. It stated :

'

' That power is ample to authorize the

Court to order an accounting for the funds in dispute

here." (324 U.S. 214).

The case of Securities and Exchange Commission v.

U. S. Realty Co., 310 U.S. 434, 60 S. Ct. 1044, 84 L. ed.

1293, involved the question of whether a petition under
Chapter XI should be dismissed and the petitioner re-

mitted to the initiation of a proceeding under Chapter

X. The Supreme Court held that it was the duty of the

District Court to do so where it appeared that a plan

under Chapter XI would not be "fair, equitable and
feasible " as required by statute. See 11 U.S.C.A., Sec-

tion 766.

The case of Zavelo v. Reeves, 227 U.S. 625, 57 L. ed.

676, appears to have no bearing upon the case at bar

except insofar as the Court holds that debts provable

under the Bankruptcy Act are only such as existed at

the time of filing the petition. Lesser v. Gray, 236 U.S.

70, 59 L. ed. 472, is also not apposite. In that case the

Court merely held that a bankruptcy court has full

power to inquire into the validity of an alleged debt



or obligation of the bankrupt. This power is granted

under 11 U.S.C.A., Section 11.

The decisions of the Supreme Court above referred

to are in complete harmony with the rule announced by

the Court of Appeals for the Eighth Circuit in Smith
v. Chase National Bank (CCA 8, 1936) 84 F. 2d 608

:

"* * * A court of bankruptcy should not be obliged

to extend its jurisdiction beyond what is reason-

ably required to enable it to carry out the purposes
for which it is created, namely, to bring about a
speedy and efficient administration and distribu-

tion of the estates of bankrupts. We think it has
no jurisdiction to adjudicate controversies having
no proper relation to the business with which it is

intrusted."

"In referring to the equitable jurisdiction of the

bankruptcy court, we said in Burton Coal Co. v.

Franklin Coal Co. et al., 67 F. (2d) 796, at page
797 :

' That it is a court of equity in the sense that

"its judge and referees, in adjudging the rights of

parties entitled to their decision, are governed by
the principles and rules of equity jurisprudence,"

is beyond question. Larson et al. v. First State

Bank of Vienna, S. D., et al. (CCA. 8) 21 F. (2d)

936; In re Rochford (CCA. 8) 124 F. 182; In re

Ben Boldt, Jr., Floral Co. (CCA. 10) 37 F. (2d)

499. It has not, however, plenary jurisdiction in

equity, but is confined, in the application of the

rules and principles of equity, to the jurisdiction

conferred upon it by the provisions of the Bank-
ruptcy Act (11 U.S.C.A. Sec. 1 et seq.), reasonably

interpreted. Johnson v. Norris (C.C.A.5) 190 F.

459, L.R.A. 1915B, 884; In re Kane (CCA.) 127

F. 552.'

This statement was reaffirmed in Southern Bell

Telephone & Telegraph Co. v. Caldwell et al.

(CCA. 8) 67 F. (2d) 802 ; and to the same effect is



Billings Credit Men's Ass'n v. Bogert (CCA. 9)
5 P. (2d) 307, 309.

In McDonough et al. v. Owl Drug Co. et al.

(CCA. 9), supra, 75 P. (2d) 45, 53, it is said:

'When a court of bankruptcy is asked to assert its

incidental equity powers, its action must be gov-
erned by precisely the same principles and con-
siderations which would move a chancellor to

action.

'

In Brumby v. Jones et al. (CCA. 5) 141 F. 318,

320, the court said: 'The District Court does not
possess the general power to entertain a suit in
equity, and, unless the bankrupt act has conferred
upon it jurisdiction to entertain a plenary suit in

equity, such a suit cannot be maintained, Havens
6 Geddes Co. v. Pierek, 120 P. 244, 57 CCA. 37;
Bardes v. First Nat. Bank, 178 U.S. 535, 20 S. Ct.

1000, 44 L. Ed. 1175; First National Bank v. Chic-
ago T. & T. Co., 108 U.S. 280, 25 S. Ct. 693, 49
L. Ed. 1051. The bankrupt act confers on the dis-

trict courts, as courts of bankruptcy, such jurisdic-

tion at law and in equity as will enable them to

exercise original jurisdiction in bankruptcy pro-
ceedings. As courts of bankruptcy, they are vested
wtih power to collect, reduce to money, and dis-

tribute the estates of bankrupts, and to determine
controversies in relation thereto. Bankr. Act. July
1, 1898, c. 541, Sec. 2, 30 Stat. 545, 546 (U.S. Comp.
1901, pp. 3420, 3421 (see 11 U.S.C.A. Sec. 11). We
think it is clear that the controversies referred to
relate to the collection, sale, and distribution of
such estates. The jurisdiction of the district court,

as granted by the bankruptcy act, is unquestionable
bankrupt jurisdiction, and not general jurisdiction

to hear and determine controversies between ad-
verse third parties, which are not strictly and
properly a part of the bankruptcy proceedings/ "

(Emphasis supplied) (84 F. 2d 614)

In the case of Sylvan Beach v. Koch (CCA. 8, 1944)

140 F. 2d 852, the court had under consideration its
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jurisdiction incident to a proceeding under Chapter

X of the Bankruptcy Act. The court pointed out

:

"At the time the petition of the Wiemeyers to

recover their real estate, and the motion of Koch
and Dalton, trustees, to dismiss the reorganization
proceeding and to recover the property covered by
the deed of trust, were heard, the court below had
power to determine whether the Wiemeyers were
entitled to the return of their real estate and to the
cancellation of their lease, and to decide whether
the estate of the debtor had assets which belonged
to Koch and Dalton, as trustees, and wThich should
be delivered to them. The court also had power to

determine whether the debtor could or could not be
reorganized under the Bankruptcy Act, and
whether the proceeding had been conducted in good
faith or wTas a fraud upon the court and upon the

creditors. Those matters were all related to the

administration of the estate and were within the

issues presented by the motions then pending.
The court could not, however, in a summary pro-
ceeding, render personal judgments against the

debtor and against its stockholders in favor of
Koch and Dalton, trustees, and the Wiemeyers,
or decide controversies not tvithin the issues pre-

sented.

A court of bankruptcy is a court of equity tvithin

a limited field. It has, however, no plenary jurisdic-

tion in equity. Smith v. Chase National Bank, 8

Cir., 84 F. 2d 608, 614, 615; United States v. Kil-

loren, 8 Cir., 119 F. 2d 364, 366. It has jurisdiction

to adjudicate controversies relating to property of

which it has actual or constructive possession.

Thompson v. Magnolia Petroleum Co., 309 U.S.
478, 481, 60 S. Ct. 628, 84 L. Ed. 876. It has no juris-

diction to hear and determine controversies

bettveen adverse third parties which are not strictly

and properly part of the proceedings in bank-
ruptcy. Brumby v. Jones, 5 Cir., 141 F. 318, 320;



Chauncey v. Dyke Bros., 8 Cir., 119 F. 1. 3;
Brockett v. Winkle Terra Cotta Co., 8 Cir., 81 F.
2d 949, 952 ; Smith v. Chase National Bank, 8 Cir.,

84 F. 2d 608, 615; Morrison v. Rockhill Imp. Co.,

10 Cir., 91 F. 2d 639, 642.'
' (140 F. 2d 861) (Em-

phasis supplied)

In the case of In re Taylor Oak Flooring Co, (D.C.

W.D. Ark. 1949) 87 F. Supp. 6, 10, the court quoted

from the opinion in Pepper v. Litton, supra. It stated

further:

"A Bankruptcy Court is a court of equity in the
sense that in adjudging the rights of parties, it is

governed by the principles and rules of equity
jurisprudence. The court does not, however, have
plenary jurisdiction in equity but is confined in the
application of the rules and principles of equity to

the jurisdiction conferred upon it by the pro-
visions of the Bankruptcy Act. Southern Bell Tele-
phone & Telegraph Company v. Caldwell et al., 8
Cir., 67 F. 2d 802 ; Wheeling Valley Coal Corpora-
tion et al. v. Mead, 4 Cir., 171 F. 2d 916; 1 Collier

on Bankruptcy, 14th Ed., page 162, Sec. 2.09."

In the light of the decisions above mentioned, where,

in the Bankruptcy Act, do we find authority for the

referee to act upon the petition presented by appellant %

Counsel for appellant do not say. For the court's con-

venience we will set out certain portions of Chapter
XI of the Bankruptcy Act which we deem pertinent

:

11 U.S.C.A. Sec, 701
"The provisions of this chapter shall apply ex-

clusively to proceedings under this chapter."

11 U.S.C.A. Sec. 702
"The provisions of chapters 1 to 7, inclusive, of

this title shall, insofar as they are not inconsistent
with or in conflict with the provisions of this chap-
ter, apply in proceedings under this chapter. * * *"
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11 U.S.C.A. Sec. 711
"Where not inconsistent with the provisions of

this chapter, the court in which the petition is filed

shall, for the purposes of this chapter, have exclu-

sive jurisdiction of the debtor and his property,
wherever located."

11 U.S.C.A. Sec. 732
"The court may, upon the application of any

party in interest, appoint, if necessary, a receiver

of the property of the debtor, * *V
11 U.S.C.A. Sec. 743
"The receiver . . . shall have the power, upon au-

thorization by and subject to the control of the

court, to operate the business and manage the

property of the debtor during such period, limited

or indefinite, as the court may from time to time
fix, * * *".

11 U.S.C.A. Sec. 766
"The court shall confirm an arrangement if

satisfied that

—

(1) the provisions of this chapter have been com-
plied with

;

(2) it is for the best interests of the creditors;

(3) it is fair and equitable and feasible; * * *".

11 U.S.C.A. Sec. 776
"If an arrangement is withdrawn or abandoned

prior to its acceptance, * * * the court shall

—

* * * enter an order * * *

* * * either adjudging the debtor a bankrupt
and directing that bankruptcy be proceeded with
pursuant to the provisions of this title or dismiss-

ing the proceeding under this chapter, whichever
in the opinion of the court may be in the interest

of the creditors."

Under and pursuant to the statutory provisions above

quoted the Court, in this case, had the power to (a)

appoint a receiver for the debtor corporations, au-

thorize him to conduct their business and require that
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any obligations properly incurred by him be satisfied

;

(b) confirm an arrangement (assuming it were accept-

ed by the creditors) if the necessary conditions were
fulfilled ; and (c) dismiss the petition when the arrange-

ment was withdrawn by the debtors.

The court determined that its receiver had made no
commitment to appellant which would give rise to a

claim against him or the properties being administered

by him (Tr. 55). Except in pursuance of a confirmed

arrangement the court had no power or authority to

order the payment of any obligations whatsoever of

the debtor corporations. In no event, after the court

had acquired jurisdiction over the properties of the

debtors, could they have created any charge upon such

properties which could be recognized by the court.

Under no stretch of the imagination could the court

—

in the bankruptcy proceedings—acquire jurisdiction to

determine a controversy between complete strangers to

the proceedings, namely, appellant, Jack Pretzer, Sr.

and J. C. Landers.
II

SUMMARY PROCEEDINGS

By his petition appellant apparently sought to secure

a personal judgment against the debtor corporations,

Jack Pretzer, Sr., J. C. Landers, or one or more of

them. He intended that the referee would have such

" defendants" brought before him by an order to show
cause and that the issue raised by his petition would be

determined by the referee in a summary manner. It is

elementary that the referee has no such authority. 2

Collier on Bankruptcy M7, Sec. 23.04. In the case of

Weidhorn v. Levy, 253 U.S. 268, 64 L. ed. 898, the Su-

preme Court stated

:
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"We find nothing in the provisions of the Bank-
ruptcy Act that makes it necessary or reasonable
to extend the authority and jurisdiction of the
referee beyond the ordinary administrative pro-
ceedings in bankruptcy and such controversial
matters as arise therein and are in effect a part
thereof, or to extend the authority of the referee
under the general reference so as to include juris-

diction over an independent and plenary suit such
as the one under consideration. The provisions of
the act, as well as the title of his office, indicate
that the referee is to exercise powers not equal to

or co-ordinate with those of the court or judge, but
subordinate thereto; and he becomes 'the court

'

only by virtue of the order of reference. In the

General Orders the word ' proceedings' occurs fre-

quently, but never in a sense to include a plenary
suit. On the other hand, ' proceedings in equity'

and ' proceedings at law' are specially dealt with in

General Order XXXVII." (268 U.S. 273)

Aside from the question of jurisdiction of the referee

in a summary proceeding, the record does not disclose

that the District Court of Arizona had any jurisdic-

tion whatsoever over an action between appellant and

"defendants". Such jurisdiction would depend upon

diversity of citizenship and it does not appear to exist.

It is also elementary that where, as here, appellant

seeks a money judgment against one or more of the

"defendants", they are entitled to a jury trial of the

issues.

As a matter of fact, appellant and J. C. Landers are

both residents of California (Tr. 3, 10). Not only would

the District Court of Arizona have no jurisdiction of

a controversy between them, but it would be impossible

for the court to acquire jurisdiction over the person

of J. C. Landers unless he voluntarily consented to

appear.
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III

ADEQUATE REMEDY AT LAW

Counsel for appellant is attempting to invoke the

equity powers of the District Court. It does not appear,

however, that appellant is without an adequate remedy
at law. Appellant contends that he was instrumental

in effecting a sale of certain properties of debtors to

J. C. Landers and that the debtors, Jack Pretzer or

J. C. Landers became obligated to pay him for his

services. Certainly a court of equity has no power to

lend its aid in the absence of a showing that an action

at law by appellant against one or more of the parties

mentioned would not constitute an adequate remedy.

Counsel for appellant indulges in considerable "day
dreaming" as to why appellant might not be able to

assert his alleged claim against " defendants", and
secure satisfaction thereof through an action at law

instituted against one or more of them. We submit that

this court cannot act on such vague speculation. If we
are to indulge in speculation, it would no doubt justify

the conclusion that each of the "defendants" is well

able to satisfy any legitimate claim that appellant may
be able to establish against it or him in a court of law.

CONCLUSION

Counsel for appellant has sprinkled his brief with:

"equity will not permit" — "technicalities in the

form" — "secret dealings" — "repudiation" —
'

' flagrant attempt "— " circumvention "— " unfair and
unreasonable conduct" — "trust property". The flavor

of the brief is wholly at variance with the food con-

tained in the record. Viewing appellants petition in

the most favorable light — modified by the unchalleng-

ed finding of the referee that the receiver did not em-
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ploy appellant or make any commitments to him (Tr.

54)—it will support only the conclusion that appellant

may have been entitled to compensation from someone

for his alleged services in effecting a sale of debtors'

properties to J. C. Landers and the assumption of

debtors' liabilities by Landers. The transaction was
handled in a perfectly legitimate, logical, fair and open

manner. The only complaint comes from a stranger to

the bankruptcy proceedings who is not in a position

to complain. If he has a valid claim arising from his

alleged participation in the sale to Landers (a sale

which w^as effective only after a dismissal of the bank-

ruptcy proceedings), he is not without a remedy. Such
remedy, however, is not available to him in these pro-

ceedings.

We respectfully submit that this appeal is frivolous

and should be summarily dismissed without argument.

Respectfully submitted,

Evans, Hull, Kitchel & Jenckes
Jos. S. Jenckes, Jr.

Attorneys for Appellees

Eloy Gin Corporation, Sunland
Gin Corporation, Pretzer and
Sons Cotton Corporation and J.

C. Landers.
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APPELLANT'S PETITION FOR REHEARING

To the Honorable United States Court of Appeals for

the Ninth Circuit and the Honorable Judges Mathews,
Stephens and Orr, Members thereof.

Eugene F. Evarts, Appellant herein, petitions this

Court to grant a rehearing of its action in affirming

judgment of the Court below by its opinion filed May
29, 1953, upon the following grounds

:

1. Appellant Evarts respectfully asserts this Court,

in its opinion, has not correctly stated the basic ques-

tion involved or his complete material contentions. The
Court declined to recognize that fundamentally Appel-



lant is seeking to establish an equitable claim in and

against the estates involved in the bankruptcy proceed-

ings for great and substantial benefits rendered by Ap-

pellant to all parties interested in the proceedings while

the bankruptcy court had jurisdiction of the properties.

The allegations (TR 3) and prayer (TR 16, 17) of Ap-

pellant's petition covered this contention and theory.

2. This Court's opinion (page 2) indicates that Ap-
pellant is seeking to establish his claim only against

Pretzer personally, or the Receiver ; that Appellant

seeks a share in "the distribution of the estates" ; that

Appellant is a stranger to the bankruptcy proceedings

and is asserting a plenary claim ; and concludes that Ap-

pellant's claim is not recognized as a "controversy" un-

der the Bankruptcy Act ; and that jurisdiction in such

circumstances requires express statutory authority.

3. The record does not support the court's factual

premises, as above indicated. On the contrary:

(a) Evarts alleged that Pretzer "on behalf of deb-

tor corporations" requested him to raise capital to pay

claims and to pay stockholders for their equities (TR 9)

.

(b) The prayer for relief was broad and included

specifically a prayer that the court authorize payment

to Evarts of "a sum adequate to cover compensation
* * * for procuring funds necessary to pay all claims

of creditors * * * and all other obligations and debts

of said estates paid from such funds raised by Evarts"

(TR16, 17).



(c) The dismissal below of the claim against the

Receiver did not, nor was it intended to, dismiss any-

equitable claim against the estate or the Receiver, as

custodian of said estates, which might be established in

the proceedings, and this was recognized in the court

below, as evidenced by the order of the Referee dated

August 12, 1950, when he provided that "the rights, if

any, of Eugene F. Evarts * * * to any equitable claims

against the trust estates or the debtor corporations by
virtue of the allegations of his petition * * * are not

involved or determined" (TR 37).

(d) There was no attempt by Evarts to realize "in

the distribution of assets" because there was no court

sale or distribution ; the machinery for paying a claim

which might be established by Evarts was set up by
order of the Referee as an additional claim, or as an

expense of administration, to be borne by Landers upon
demand by the Receiver (TR 28). If the court allowed

the Receiver to pay a claim for services rendered,

whether upon express promises or as quantum meruit,

or otherwise, as an expense of administration, Landers

was obligated to pay. This in no sense was a distribution

of assets.

(e) The principal equitable considerations upon
which Evarts predicates his theory of recovery and

which show clearly he was no stranger to the proceed-

ings are: (1) Creditors first requested Evarts to raise

funds to alleviate the financial difficulties of the busin-

esses involved and arranged the initial contact between

Evarts and Receiver; (2) Receiver advised Evarts of



the precarious financial situation and disclosed full in-

formation to Evarts indicating financial losses and
possible disasterous results of a forced sale; (3) Re-

ceiver explained to Evarts the Receiver's personal in-

terest in combining an overall refinancing plan to in-

clude the receivership assets and Receiver's own per-

sonal business; (4) Receiver urged Evarts to exert his

fund raising efforts and assured him a plan of compen-
sation would be worked out and referred him to Pret-

zer, who was acting on behalf of debtor corporations

(TR 4, 7) ; (5) Pretzer and other interested stockhold-

ers o f debtors promised specific compensation to

Evarts, if he raised the necessary financing (TR 8, 10)

;

(6) Evarts accomplished the assignment and found the

funds through the prospective purchaser Landers (TR
10, 11) ; (7) Landers promised to assume the compensa-

tion agreed upon to be paid Evarts (TR 13) ; (8) The
Receiver, Landers and Pretzer met to formulate clos-

ing plans under the deal tentatively outlined, which

normally would have resulted in payment to Evarts of

his compensation through allowances by the Referee;

(9) Thereafter and to circumvent receivership proced-

ure and to avoid closing the deal through the Receiver,

the interested parties, to further their own personal

ends, altered the transaction in form only, by-passing

the court procedure as well as Evarts
; (10) The circum-

stances and results of the transaction remained the

same and was pursuant to the original purpose and the

original benefits did result, to-wit: payment of credi-

tors in full, payment to stockholders of a substantial

sum for their equities, acquisition by the purchaser of



desirable properties, personal benefits to the Receiver

outside of and in in conjunction with the Receivership

proceedings, all as a result of Appellant's efforts; (11)

These results were brought about in this manner be-

cause the Receiver, as a result of the arrangements, re-

frained from otherwise disposing of the properties

(TR 15). These equities arising under the bankruptcy
court entitle Evarts to assert his claim therein.

(f ) In short, for the sake of argument, we can dis-

regard the capacity in which Pretzer, or the corpora-

tions, or Landers, or the Receiver, made any promises

to Evarts. They did request the services of Evarts. He
did perform. The estates benefited. The debtors all ben-

fited. The stockholders of debtors all benefited. The
creditors of debtors all benefited. The Receiver person-

ally benefited. It all happened after the court took juris-

diction of the debtor properties and during the pen-

dency of debtor proceedings. Evarts brought about the

the dismissal proceedings and relieved the court from
the necessity of exercising further jurisdiction.

4. This Court has applied technical legal bankrupt-

cy rules of law (Opinion, p. 4) to deny hearing a claim

which is based wholly and solely on equitable consider-

ations growing out of a course of dealings in court pro-

ceedings in which all parties were officially and per-

sonally concerned, all as specifically set forth in Evart's

original petition. Nowhere in the opinion does the court

touch upon Appellant's basic and fundamental conten-

tion, except to say that the equity power to hear such

a claim does not exist without statuory authority. In



this pronouncement this Court was contrary to the de-

cisions of the United States Supreme Court. Express

statutory authority is not required to hear a claim

based upon equities such as those alleged by Evarts.

The Supreme Court, in American United Mutual Life

Insurance Company v. City, 61 S. Ct. 157 (311 U. S.

138), at page 162, in referring to the powers of the

bankruptcy court as a court of equity, says:

"That power is ample for exigencies of varying

situations. It is not dependent upon express statu-

tory provisions."

5. The other decisions of the United States Supreme

Court bearing on legally comparable, equitable claims,

which cases were cited by Appellant in his brief, hold

this power exists : Lesser v. Gray, 236 U. S. 70 ; 59 L. Ed.

472; Pepper v. Litton, 308 U. S. 295; 60 S. Ct. 238;

Securities and Exchange Commission v. U. S. Realty

Company, 310 U. S. 434; 60 S. Ct. 1044; Young v. Hig-

bee, 234 U. S. 204; 65 S. Ct. 594; Zavela v. Reeves, 227

U. S. 625; 57 L. Ed. 676.

6. It is interesting to note that in Lesser v. Gray,

supra, the court indicated the bankruptcy court juris-

diction is exclusive under similar circumstances. The

theory of exclusive jurisdiction in the bankruptcy

court is much more logical in this case than to say

Evarts is asserting a plenary claim, because the basis

for his claim and all attendant circumstances arose

while the bankruptcy court had unquestioned and ex-



elusive jurisdiction of the properties and was exercis-

ing control over all matters and persons connected

therewith. Why be forced to go to another jurisdiction

to determine a matter growing out of and directly and
substantially affecting the proceedings themselves and
all parties connected therewith?

It is respectfully submitted that this Court should re-

hear and pass upon the real basic issue presented by
this appeal. Just where has American equity jurispru-

dence disappeared to when a court holds that legal

technicalities can operate effectively as a road block to

prevent fair dealing and common decency and protects

against asserted subterfuge, personal profits, both by

individual officers and stockholders of corporations

under the control of a Federal Court, along with the

Court's Receiver? The acts complained of constitute

nothing short of a fraud upon the Court.

Respectfully submitted,

LAURENS L. HENDERSON
Attorney for Appellant
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